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BACK TO BASICS: 
AN ETHICS OVERVIEW

Let’s dive in…

RULE 1.1: COMPETENCE
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“A lawyer shall provide competent 
representation to a client. 

Competent representation requires 
the legal knowledge, skill, 

thoroughness and preparation
reasonably necessary for the 

representation.”

Lawyer was retained to represent husband and
wife in a Chapter 11 bankruptcy matter. Lawyer
had never filed a Chapter 11 bankruptcy case.
He filed a petition on Complainant’s behalf;
however, the U.S. Trustee pointed out multiple
inaccuracies. Lawyer promptly amended the
errors. Forty-one days after filing the petition,
Lawyer filed an application for employment as
the primary attorney for Complainants. The
application was granted but the delayed filing
meant Lawyer was acting without the required
authority for the first 6-weeks of the case in
violation of the rules of the U.S. Bankruptcy
Court.

Appellate Case No. 2018-002251

RULE 1.2: SCOPE OF REPRESENTATION

It’s not just a mouthwash
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How should you define the scope 
of your representation?

ALSO…

• Can be done in a separate “thanks 
for becoming our client” letter

• Should clarify what you will do, and 
what you will not do, if appropriate

• Prevents the “He said he was my 
lawyer, I thought that included my 
assault charge” misunderstandings

What does your engagement letter say?
Have you defined the scope of your 
representation?
What are your “boundaries”?

• When are cell phone calls 
acceptable?

• What actually constitutes an 
emergency?

• How many e-mails a day will be 
answered, and in what time frame?

Communication is Key
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RULE 1.3: DILIGENCE

“A lawyer shall act with 
reasonable diligence and 

promptness in representing a 
client.”
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To prevent neglect of client 
matters in the event of a 

practitioner’s death or disability, 
it is the better practice, and the 
duty of diligence may require, 
that each lawyer or law firm 

prepare a plan…

RULE 1.3, COMMENT 5 

RULE 1.19: SUCCESSION 
PLANNING

“(a) Lawyers should prepare 
written, detailed succession 
plans specifying what steps 

must be taken in the event of 
their death or disability from 

practicing law.”
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What do you think a 
succession plan should include?

• how and where client information is stored; 
• bank account details, including operating 

and trust account information; 
• information concerning disposition of closed 

client files, law office equipment, and 
payment of current liabilities; 

• instructions to gain access to computer and 
voicemail passwords; and, 

• information detailing how the successor will 
be compensated.

Will the Supreme Court 
appoint a Receiver?
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The Court may appoint the 
Receiver upon:

• Transfer to incapacity inactive 
status

• Disappearance
• Death
• Suspension
• Disbarment

RULE 31 of Rules for Lawyer 
Disciplinary Enforcement

Even if the Receiver is appointed…

• Expenses may be paid from 
funds in your accounts.

• Earned fees may be used 
to reimburse the Lawyers’ 
Fund for Client Protection.

• Your estate is still subject to 
claims.

Receiver and Attorneys 
to Assist the Receiver Fees

$75.00 per 
hour

Receiver Staff and Other 
Support Staff

$15.00 per 
hour

Copies $ 0.15 per 
page
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You’re probably asking

Have an 
Office Procedure Manual

• It should be a “how to guide” for 
your successor

• How to produce a list of client 
names and addresses for open 
files 

• How you organize both open 
and closed files

• How your calendaring system 
works
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• Thoroughly document your client 
files… phone calls, possible issues, 
research info, etc. 

• Calendar all deadlines so urgent 
matters can be easily found/addressed

• Keep client contact information current 

• Keep your time/billing records current

• Keep your trust account in pristine 
condition

• Have a file retention policy

SWITCHING LAW FIRMS
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Lawyer has decided to leave the very
reputable firm where he is an associate
to start a firm of his own. He has been
working to develop a client base in
intellectual property (IP). While other
lawyers in the firm have assisted him
with IP cases, he has always been the
lead. He believes that when he gives
the managing partner 30 days notice,
the partner will tell him to pack his
office and leave immediately.

Lawyer considers the IP clients to
be HIS clients because he
developed the firm’s IP book of
business, which happens to be
pretty lucrative and is the driving
force behind him deciding to open
his own practice.
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RULE 1.5: FEES
“(a) A lawyer shall not make an agreement 
for, charge, or collect an unreasonable fee 
or an unreasonable amount for expenses.”

How Do You Determine the 
Reasonableness of a Fee?

Collecting an 
Advance Fee
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(f) A lawyer may charge an 
advance fee, which may be paid 
in whole or in part in advance of 
the lawyer providing those 
services, and treat the fee as 
immediately earned if the lawyer 
and client agree in advance in a 
written fee agreement…

Respondent was retained to represent a
client in a domestic relations action.
Respondent failed to (1) adequately
communicate with the client regarding
the status of the case; (2) comply with
reasonable requests for information; and
(3) respond to the client's request for a
refund of his fee after terminating
respondent's representation.

Appellate Case No. 2018-001660
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In re Miles
335 S.C. 242, 516 S.E.2d 661

Respondent committed misconduct by refusing
to refund any portion of the purportedly
nonrefundable retainer. A “lawyer may retain a
reasonable nonrefundable retainer.” Rule
1.16(d), RPC. The fee, however, must be
reasonable under the factors outlined in the
rules and any unearned portion must be
returned to the client. Rule 1.5(a) and
Comments, RPC

CONFLICT OF INTEREST

1. Rule 1.7

2. Rule 1.8

3. Rule 1.9

4. Rule 1.10

5. Rule 1.11

6. Rule 1.12

7. Rule 1.13

8. Rule 1.18(c) and (d)

Applicable Rules
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Client Categories

• Current Clients

• Former Clients

• Organization 
as Client

• Prospective 
Clients

RULE 1.7: CONFLICT OF INTEREST
- CURRENT CLIENTS

A. Primary conflict rule – deals with 
“concurrent conflicts of interest”

B. Establishes two types of 
“concurrent” conflicts
1. “Direct Adversity” – Rule 

1.7(a)(1)
2. “Material Limitation” – Rule 

1.7(a)(2)
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C.Includes the mechanism for 
analyzing and pursuing client 
consent to a concurrent conflict –
Rule 1.7(b)
1. Lawyer’s “reasonable belief” 

threshold – Rule 1.7(b)(1)
2. Non-consentable conflicts –

Rule 1.7(b)(2) and (3)
3. Clients’ “informed consent” –

Rule 1.7(b)(4) and Rule 1.0(g)

If you cannot proceed due 
to the conflict…

1. Decline or withdraw from the 
representation;

2. Seek court approval of your withdrawal 
where necessary; and

3. Continue to protect client confidentiality.

Other rules might also require that you 
return the client’s property, deliver the file to 
the client, refund any fees paid, etc. 

If there is a conflict and the 
conflict is consentable…

Do a 
Cost/Benefit 

Analysis

Get a written waiver 
from everyone.
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Informed Consent

Rule 1.0(g):

“Informed consent” denotes the 
agreement by a person to a 
proposed course of conduct after the 
lawyer has communicated 
reasonably adequate information 
and explanation about the material 
risks of and reasonably available 
alternatives to the proposed course 
of conduct.

Obtaining 
Informed Consent

1. Should be in writing; and
2. Should include the implications 

of the common representation, 
including possible effects on 
loyalty, confidentiality and the 
attorney-client privilege and the 
advantages and risks involved.
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Actual Consent

• There is no such thing as implied 
consent to conflicts among 
current clients.

• In order for the consent to be 
valid, the client must have the 
mental capacity to waive the 
conflict of interest. 

Right to REVOKE

Basic Approach to Conflicts
• Whose lawyer are you?

• Is there a conflict?

• If there is a conflict, is it 
consentable?

• Is the consent valid?

• Is it necessary to decline or 
withdraw from representation?
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RULE 1.9: CONFLICT OF INTEREST –
DUTIES TO FORMER CLIENTS

A. Basic conflict rule as to former 
clients

B. Rule 1.9(a)
1. “Same or substantially related 
matter” test
2. Material adversity
3. Informed consent

C. Rule 1.9(b) – Effect of lawyer’s 
former law firm association

D. Rule 1.9(c) – Former client’s 
information relating to the 
representation

RULE 1.18: DUTIES TO 
PROSPECTIVE CLIENT
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A lawyer may condition
conversations with a prospective
client on the person's informed
consent that no information
disclosed during the consultation
will prohibit the lawyer from
representing a different client in
the matter. See Rule 1.0(g) for the
definition of informed consent. If
the agreement expressly so
provides, the prospective client
may also consent to the lawyer's
subsequent use of information
received from the prospective
client.

RULE 4.3: DEALING WITH 
UNREPRESENTED PERSON

My Mama always said pro se litigants are 
like a box of chocolates. You never know 

what you’re going to get. 
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Some will be overly prepared.

While others…

RESPONDING TO 
NEGATIVE REVIEWS
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Hypothetical

An unhappy former client slammed
Law Firm on Facebook and Yelp! Law
Firm is comprised of a solo practitioner
that receives most of his clients by
word of mouth. His reputation is being
trashed, and he wants to defend
himself by setting the record straight
and telling his side of the story.

Law Firm Response
We at the Law Firm hate to see this
negative review. Not because of how it
reflects on us, but because of how you feel.
We looked into your case and while there is
a lot more to the story we would gladly sit
down with you and make sure we get to
the bottom of the situation and you feel
fairly treated. Respect is huge to us and we
hope that you realize how important you
are. We genuinely hope to hear from you
sir!
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RULE 8.4: MISCONDUCT

RULE 8.3: REPORTING 
PROFESSIONAL MISCONDUCT
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REMEMBER…

Let’s switch gears…

WHAT’S GOING ON?
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PROFESSIONAL LIABILITY 
COMMITTEE

CHAIR: CHARLES KINNEY

PREFERRED INSURANCE PROVIDERS

PROFESSIONAL 
RESPONSIBILITY COMMITTEE

CHAIR: JILL ROTHSTEIN
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HOUSE OF DELEGATES
MEETING 7/30/21

1.Lawyer Dispute Resolution

2.Rule 8.4(h)

PENDING PETITIONS

1.Ethics 20/20 (filed 4/28/20)

1.Advertising (filed 4/28/20)

ETHICS ADVISORY 
COMMITTEE

CHAIR: HARVEY WATSON



9/28/2021

26

ETHICS ADVISORY OPINION 
21-01

The Ethics Advisory Committee addressed
a question if the inquirer could participate
in a company’s network of legal service
providers for an annual fee and be listed as
an identified service provider that a bank
customer may choose without violating
S.C. Rule of S.C. Rule of Professional
Conduct 7.2(c).

CHAIR: JILL ROTHSTEIN

BAR ADMISSIONS 
TASK FORCE

connect.scbar.org/mentoring

• 4 hours of CLE credit, including 2 
hours of ethics.

• Free mentoring luncheons. (1 hour 
of CLE credit.)

• Speed mentoring events.
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Have an ethics question??

Nichole Davis 

ndavis@scbar.org

803-576-3820

EVERYTHING WE DISCUSS IS…


